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4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) IEI Claim(s) 1-2. 4-16. 1 8-25 and 27-30 is/are rejected. 
/)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: a)^ accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held In abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 !)□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)n All b)n Some * c)^ None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attach ment(s) 

1 ) □ Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/IVIail Date. 

3) □ Information Disclosure Statement(s) (PTO/SB/08) 5) □ Notice of Informal Patent Application 

Paper No(s)/Mail Date . 6) □ Other: . 



PTOL-T26'(Rev^'o8-0^^ 



Office Action Summary 



Part of Paper No./Mail Date 20080902 



Application/Control Number: 10/635,741 Page 2 

Art Unit: 2152 

DETAILED ACTION 

1 . Claims 1 -2, 4-1 6, 1 8-25 and 27-30 are pending. 

Response to Arguments 

2. The 35 USC 1 1 2 first paragrapli rejections are witlidrawn in view of tine entered 
amendments. 



3. Applicant's arguments filed June 1 1 , 2008 in regards to the prior art rejections of 
the claims have been fully considered but they are not persuasive. 

4. The applicant argues with respect to claims 1,15, and 22 that Kaminsky (US 
Pub. No. 2004/0078622) teaches away from "configuring said selected free 
computing resource to operate in said computing system, after replacing said 
operating computing resource with said free computing resource In said 
computing system, wherein said free computing resources comprises resources 
that are not preconfigured for use in said computing system according to a 
configuration of said operating computing resource," and therefore the 
combination of Kaminsky and Evans (US Pub. No. 2004/0039815) is improper. 



5. 



The examiner disagrees and notes in response to applicant's arguments against 
the references individually, one cannot show nonobviousness by attacking 
references individually where the rejections are based on combinations of 
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references. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In re 
Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). Evans was relied 
upon to disclose a pool of free computing resources in a computing system 
([0009], lines 13-15, resources in an idle group read on "free computing 
resources) and configuring said selected free computing resource to operate in 
said computing system ([0009], lines 4-15), wherein said free computing 
resources comprises resources that are not preconfigured for use in said 
computing system ([0024], lines 1-9, when a resource is assigned to a resource 
group it needs to be reconfigured, i.e. it was not preconfigured to operate for that 
specific application, in the example a web server). 

Further, the test for obviousness is not whether the features of a secondary 
reference may be bodily incorporated into the structure of the primary reference; 
nor is it that the claimed invention must be expressly suggested in any one or all 
of the references. Rather, the test is what the combined teachings of the 
references would have suggested to those of ordinary skill in the art. See In re 
Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981). 

6. Lastly, the applicant argues that the proposed modification would change the 
principle operation of Kaminsky and would render Kaminsky unsatisfactory for its 
intended purpose. 
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7. Again the examiner notes, the test for obviousness is not whether the features of 
a secondary reference may be bodily incorporated into the structure of the 
primary reference; nor is it that the claimed invention must be expressly 
suggested in any one or all of the references. Rather, the test is what the 
combined teachings of the references would have suggested to those of ordinary 
skill In the art. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981). 



Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 



9. Claims 1-2, 4-16, 18-25, and 27-30 are rejected under 35 U.S.C. 103 (a) as 
being unpatentable over Kaminsky et al (US Pub. No. 2004/0078622 A1), 
hereafter "Kaminsky," in view of Evans et al (US Pub. No. 2004/0039815), 
hereafter "Evans." 



10. As to claim 1, Kaminsky discloses a computing resource management method 
(Abstract) comprising: 



Application/Control Number: 10/635,741 Page 5 

Art Unit: 2152 

establishing a pool of free computing resources in a computing system 
([0026], lines 1-6 and [0023], lines 6-10, the server farm reads on "a pool of free 
computing resources", and the computing resources of the server farm are free in 
the sense that the server in available, i.e. it is not currently executing anything); 

selecting a free computing resource from said pool of free computing 
resources to replace an operating computing resource in said computing system 
([0033] a new server (free computing resource) is selected from the server farm 
(pool of resources) to respond to request that was directed to the initially 
assigned server (operating computing resource)); and 

configuring said selected free computing resource to operate in said 
computing system, after replacing said operating computing resource with said 
free computing resource in said computing system ([0033], an available server is 
assigned to replace the assigned server (operating computing resource), i.e. it is 
configured to operate). 

But, Kaminsky does not disclose that said free computing resources comprise 
resources not preconfigured for use in said computing system according to a 
configuration of said operating computing resource. 

However, Evans discloses a pool of free computing resources in a computing 
system ([0009], lines 13-15, resources in an idle group read on "free computing 
resources) and configuring said selected free computing resource to operate in 
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said computing system ([0009], lines 4-15), wlierein said free computing 
resources comprises resources that are not preconfigured for use in said 
computing system according to a configuration of said operating computing 
resource ([0024], lines 1-9, when a resource is assigned to a resource group it 
needs to be reconfigured, I.e. It was not preconfigured to operate for that specific 
application. In the example a web server). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time of Invention to combine the teachings of Kamlnsky and Evans In order to 
optimize the utilization of individual computing resources in a heterogeneous 
network (heterogeneous in respect to the applications they process) (Evans, 
[0008]). 

1 1 .As to claims 15 and 22, they are rejected by the same rationale set forth In claim 
1's rejection. 

12. As to claim 2, Kamlnsky and Evans disclose the Invention substantially with 
regards to the parent claim, and further disclose said selected free computing 
resource Is configured to operate in accordance with a configuration of said 
operating computing resource being replaced (Kamlnsky, [0033], when the new 
server (free computing resource) is assigned it will inherently be configured to 
operate the same the initially assigned server (operating computing resource) it 
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is replacing was, otherwise it would not be able to respond to the incoming 
requests and thereby would not be replacing initially assigned server). 



13. As to claim 4, Kaminsky and Evans disclose the invention substantially with 
regards to the parent claim, and further disclose said selecting and configuring 
said free computing resource is initiated automatically upon a failure of said 
operating computing resource in said computing system (Kaminsky, [0018], lines 
5-9 and [0029], lines 1-3, the retry request reads on "a failure"). 



14. As to claim 5, Kaminsky and Evans disclose the invention substantially with 
regards to the parent claim, and further disclose said selecting and configuring 
said free computing resource is initiated in response to an end-user request for a 
changed operating computing resource in said computing system (Kaminsky, 
[0018] and Fig. 2, lines 5-9, the client (an end-user) issues a retry request 
(request for a changed operating resource) to the sprayer which then selects and 
configures a new server (free computing resource)). 



15. As to claim 6, Kaminsky and Evans disclose the invention substantially with 
regards to the parent claim, and further disclose said selecting and configuring of 
said free computing resource is based on a usage plan for using said free 
resources in said free pool of computing resources (Kaminsky, [0033], lines 5-8). 
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16. As to claim 7, Kaminsl<y and Evans disclose the invention substantially with 
regards to the parent claim, and further disclose said usage plan for using said 
free resources is implementable automatically in response to a failure of an 
operating computing resources in said computing system (Kaminsky, [0029], 
lines 1-3 and [0033], lines 5-8). 

17. As to claim 8, Kaminsky and Evans disclose the invention substantially with 
regards to the parent claim, and further disclose said selecting and configuring 
said free computing resource to replace said operating computing resource 
occurs transparently to end-users in said computing system (Kaminsky, Fig. 2, 
the client (end-user) is not directly aware due to the fact it has no way of seeing 
the internal communication of the server farm). 

18. As to claim 9, Kaminsky and Evans disclose the invention substantially with 
regards to the parent claim, and further disclose said computing system 
comprises a Utility Data Center (Kaminsky, Fig. 1, label 160, administration node 
is functionally equivalent to the claimed Utility Data Center). 

19. As to claim 10, Kaminsky and Evans disclose the invention substantially with 
regards to the parent claim, and further disclose said computing system 
comprises a computer network (Kaminsky, Fig. 1, label 130). 
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20. As to claim 1 1 , Kaminsl<y and Evans disclose the invention substantially with 
regards to the parent claim, and further disclose monitoring said computing 
system to detect failed operating computing resources (Kaminsky, [0018], lines 
5-9 and [0029], lines 1-3). 

21 .As to claim 12, Kaminsky and Evans disclose the invention substantially with 
regards to the parent claim, and further disclose relegating said failed operating 
computing resources to a pool of quarantined computing resources (Kaminsky, 
[0035], lines 1-5, by taking remedial measures and treating the failed servers 
differently this is in effect a quarantine). 

22. As to claim 13, Kaminsky and Evans disclose the invention substantially with 

regards to the parent claim, and further disclose rehabilitating said failed 
operating computing resources for reprovisioning into said computing system 
(Kaminsky, [0035], lines 1-5). 

23. As to claim 14, Kaminsky and Evans disclose the invention substantially with 
regards to the parent claim, and further disclose said computing resources 
comprise routers, servers, data storage systems and CPU's (Kaminsky, Fig. 1 , 
labels 130 and 150). 



Application/Control Number: 10/635,741 Page 10 

Art Unit: 2152 

24. As to claims 16 and 25, they are rejected by the same rationale set forth in claim 
2's rejection. 

25. As to claims 18, 24, and 27, they are rejected by the same rationale set forth in 
claim 4's rejection. 

26. As to claims 19 and 28, they are rejected by the same rationale set forth in claim 
5's rejection. 

27. As to claims 20 and 29, they are rejected by the same rationale set forth in claim 
8's rejection. 

28. As to claims 21 and 30, they are rejected by the same rationale set forth in claim 
6's rejection. 

29. As to claim 23, it is rejected by the same rationale set forth in claim 1 1's 
rejection. 

Conclusion 

30. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 
37 CFR 1.136(a). 
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31 .A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed 
within TWO MONTHS of the mailing date of this final action and the advisory 
action is not mailed until after the end of the THREE-MONTH shortened statutory 
period, then the shortened statutory period will expire on the date the advisory 
action is mailed, and any extension fee pursuant to 37 CFR 1 .136(a) will be 
calculated from the mailing date of the advisory action. In no event, however, will 
the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

32. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Thomas J. Dailey whose telephone number is 
571-270-1246. The examiner can normally be reached on Monday thru Friday; 
9:00am - 5:00pm. 

33. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Bunjob Jaroenchonwanit can be reached on 571-272-3913. The fax 
phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 
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34. Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR 
only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 

IT. J. D./ 

Examiner, Art Unit 2152 



/Kenny S Lin/ 

Primary Examiner, Art Unit 2152 



